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CERTI FI CATION of a question of law from the United States
Court of Appeals for the Seventh Circuit. Certified question

answer ed and cause renanded.

M1 W LLI AM A, BABLI TCH, J. This is a certification of a
guestion of law from the United States Court of Appeals for the

Seventh Circuit, pursuant to Ws. Stat. § 821.01 (1997-98).1

1 Ws. Stat. § 821.01 (1997-98). Power to answer.

The suprene court nay answer questions of |[|aw
certified to it by the suprene court of the United
States, a court of appeals of the United States or the
hi ghest appellate court of any other state when
requested by the certifying court if there are
involved in any proceeding before it questions of |aw
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Hanlon v. Town of MIlton, 186 F.3d 831 (7th Cr. 1999). The

question of law certified for determnation is:

Wether a litigant challenging an admnistrative
determ nation according to the provisions set forth in
Chapter 68 nmay bring an equal protection claim and
whet her the reviewi ng Wsconsin court may consider the
merits of such a claim under this chapter when the
claim arises from the sanme transaction formng the
basis for the admnistrative determnation so that the
failure to raise such a claim invokes the doctrine of
cl ai m precl usi on.

12 W review questions of |aw independently. In re

Badger Lines, Inc., 224 Ws. 2d 646, 653, 590 N.W2d 270 (1999).

Wien interpreting a statute, our goal is to discern the intent

of the |egislature. Reyes v. Geatway Ins. Co., 227 Ws. 2d

357, 365, 597 N.W2d 687 (1999).

13 The Town of MIton (Town)? asserts that James D. Hanl on
(Hanlon) is precluded from bringing his equal protection claim
for one of two reasons. The Town argues that Hanlon's failure
to bring his equal protection claimwthin his Ws. Stat. ch. 68
certiorari review precludes him from now asserting that claim

alternatively, the Town argues that Hanlon's failure to join his

of this state which may be determ native of the cause
then pending in the certifying court and as to which
it appears to the <certifying court there is no
controlling precedent in the decisions of the suprene
court and the court of appeals of this state.

Al'l subsequent statutory references are to the 1997-98
vol une of the statutes, unless noted otherw se.

2 Defendants in this case are the Town of MIton, the Town

Board of MIlton, WIIliam Cunningham Harold Traynor, Ronald
Kai ser, Gerald Fredrick, James Clark and Kenneth Hull, all of
whomwe will refer to collectively as "the Town."
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equal protection claim with his ch. 68 certiorari review
precludes him from asserting that claim W do not agree with
ei ther reason

4 We conclude that a litigant cannot bring a claim for
money damages grounded upon 42 U.S.C. § 1983 (8§ 1983)% in a
certiorari proceeding brought under Ws. Stat. ch. 68. e
further conclude that although Hanlon could have joined his
§ 1983 claim with his ch. 68 certiorari review, he was not
required to do so. Failure to join these actions does not
preclude himfromnow bringing his 8 1983 claim

Procedural History

15 The procedural facts giving rise to this question of
law can be briefly recounted. In 1990 Hanlon sought a
conditional wuse permt from the Town of MIlton Planning and
Zoning Conmittee (Conmmttee). Hanlon wanted to operate a grave
quarry on his agricultural property. The Committee held one
meeting in February 1990 at which it considered Hanlon's
application as well as two other applications for conditional
use permts. These two applicants, defendants Janes O ark and

Gerald Fredrick, were nenbers of the Planning and Zoning

342 U.S.C. § 1983 provides:

Every person who, wunder color of any statute,
ordi nance, regulation, custom or usage, of any

State . . . subjects, or causes to be subjected, any
citizen of the United States . . . to the deprivation
of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the

party injured in an action at law, suit in equity, or
ot her proper proceeding for redress.
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Comm ttee. Fredrick was not in attendance at the neeting.
Clark abstained from voting on both Hanlon's application as well
as his own permt request.

16 Hanlon's application nmet wth significant public
opposition and was denied primarily on this basis. The two
remai ni ng applications were approved. Local residents raised no
objection to these permt requests.

17 Hanl on appealed. In Septenber 1990 the Town of MIlton
Town Board (Board) affirnmed the decision of the Commttee.

18 In October 1990 Hanlon sought certiorari review in
Rock County Circuit Court, pursuant to Ws. Stat. 8§ 68.13 (1989-
90) . In an order issued in Novenber 1991 the circuit court
reversed the Board' s decision. The circuit court found the
Board's decision to have been arbitrary, oppressive, and
unreasonable and that the Board failed to conply wth
requi renments for conducting a hearing on admnistrative review
as set forth in Ws. Stat. 8§ 68.11 (1989-90). The circuit court
ordered that a new hearing be held in conpliance with the
statute.

19 On remand, a hearing was conducted before an
i ndependent hearing exam ner. After taking evidence, the
exam ner denied Hanlon's application in Septenber 1994.

110 In Cctober 1994 Hanl on again sought certiorari review

In Novenber 1995 the «circuit court reversed the hearing
exam ner's deci sion. The Town appeal ed. In an unpublished
deci sion issued in Septenber 1996 the court of appeals reversed

this ruling and upheld the Town's decision to deny Hanlon's 1990
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application for a conditional use permt. This court denied
Hanl on' s subsequent petition for review

111 In Septenber 1997 Hanl on brought an action in federa
district court wunder § 1983, alleging that the defendants
deprived him of his constitutional rights to due process and
equal protection of the law by denying his conditional use
permt application, and seeking noney danmages. The Town noved
for summary judgnent, which was granted. Hanl on appeal ed.
Subsequently the United States Court of Appeals for the Seventh
Circuit certified to this court the question we now address.

Anal ysi s

12 W have been asked to address a narrow question of
| aw. when a nunicipal admnistrative determnation gives rise to
an equal protection claim for noney damages actionable under
8 1983, nmust this equal protection claim be brought and heard in
a Ws. Stat. 8§ 68.13 certiorari proceeding brought by the
[itigant? The Town argues that failure to assert the § 1983
claimwithin the Ws. Stat. ch. 68 proceeding, or to join these
clains arising from the sane transaction, results in claim

pr ecl usi on. See Northern States Power v. Bugher, 189 Ws. 2d

541, 550, 525 NW2d 723 (1995). W disagree with both
argunent s.
113 We first address the Town's argunent that Hanlon's

8§ 1983 claimfor noney damages nust be brought in his Ws. Stat.
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§ 68.13 certiorari proceeding.? The Town contends that the
purpose of Ws. Stat. ch. 68 is to provide a constitutionally
sufficient process for the review of nunicipal determnations
that inplicate rights protected by the Fourteenth Amendnent to
the United States Constitution. Ws. Stat. § 68.001.° Although
we agree that litigants can raise constitutional objections to
muni ci pal determnation in certiorari review, we do not agree
that a claim for noney danages based upon 8§ 1983 may be brought
in this forum

14 In a certiorari proceeding a litigant nay argue that
his or her constitutional right to equal protection has been
vi ol at ed in an effort to establish that a munici pal
determ nation was not made according to |law or is unreasonable,

arbitrary and oppressive. Tateoka v. Cty of Waukesha Bd. of

Zoning Appeals, 220 Ws. 2d 656, 662, 670-72, 583 N W2d 871

“ Under Ws. Stat. § 68.16 a nunicipality may elect to opt
out of all or part of Ws. Stat. ch. 68. In its brief the Town
asserts that it has exercised its option of not being covered
under ch. 68 and judicial review was avail able to Hanl on through
common-law, not statutory, certiorari. Hanl on disagrees wth
this assertion by the Town. The scope of our inquiry in this
case is limted to the question of law certified to this court
by the United States Court of Appeals for the Seventh Circuit,
and we therefore do not reach the parties argunents on this
i ssue.

° Ws. Stat. § 68.001 Legislative purpose.

The purpose of this chapter is to afford a
constitutionally sufficient, fair and orderly
adm ni strative procedure and review in connection with
determ nations by nmunicipal authorities which involve
constitutionally protected rights of specific persons
which are entitled to due process protection under the
14t h amendnent to the U. S. constitution.
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(Ct. App. 1998) (equal protection challenge considered in Ws.
Stat. 8 62.23(7)(e)10 certiorari review); Mdison Landfills,

Inc. v. Dane County, 183 Ws. 2d 282, 285, 292-96, 515 N.W2d 32

(C. App. 1994) (challenging a zoning board decision on equal

protection grounds in certiorari review); Shannon & Ri ordan v.

Zoning Board, 153 Ws. 2d 713, 722, 724-31, 451 N.W2d 479 (C.

App. 1989) (denial of equal protection and due process rights
argued in certiorari review brought under Ws. St at.
88 62.23(7)(e)10, (I) and 753.04).

15 However, and key to understanding this issue, there is
a distinction between presenting an equal protection argunment in
a Ws. Stat. ch. 68 certiorari proceeding and asserting an equal
protection claimfor noney damages under § 1983.

16 One purpose of a § 1983 claim is to create a tort
remedy for the deprivation of federal constitutional rights by

government action. Thonpson v. Village of Hales Corners, 115

Ws. 2d 289, 297, 340 N.wW2d 704 (1983). The relief available
to a litigant fromthe circuit court under Ws. Stat. 8§ 68.13(1)
is limted. Under 8 68.13(1) the <court can only affirm
reverse, or remand for additional proceedings in accord with the

court's judgnent.® In contrast, renmedies demanded by Hanlon in

® Ws. Stat. § 68.13 Judicial review

(1) Any party to a proceeding resulting in a final
determ nation may seek review thereof by certiorari
within 30 days of receipt of the final determ nation.

The court may affirm or reverse t he final
determ nation, or remand to the decision maker for
further proceedi ngs consi st ent wth the court's
deci si on.
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his 8 1983 <claim included nonetary danages and reasonable
attorney fees.’

17 According to the Restatenent (Second) of Judgnents:

The general rule [concerning claim splitting] is
largely predicated on the assunption that t he
jurisdiction in which the first judgnment was rendered
was one which put no formal barriers in the way of a
[itigant's presenting to a court in one action the
entire claim including any theories of recovery or
demands for relief that mght have been available to
him [or her] under applicable |aw When such formal
barriers in fact existed and were operative against a
plaintiff in the first action, it 1is wunfair to
preclude him from a second action in which he can
present those phases of the claim which he was
di sabled frompresenting in the first.

Rest at enent (Second) of Judgnments 8§ 26(1)(c), cm. c (1982).

18 Because the issue of nonetary damages could not have
been litigated in the Ws. Stat. ch. 68 proceeding, we conclude
that Hanlon's 8§ 1983 claim could not have been brought by him
within his ch. 68 certiorari review?

119 We turn next to the Town's alternative argunent. The
Town points out that Ws. Stat. ch. 68 provides that the
remedies within ch. 68 "shall not be exclusive." Ws. Stat.
§ 68.01. The Town asserts that Hanlon could have joined a

8 1983 <claim to his statutory certiorari claim The Town

" See Thorp v. Town of Lebanon, 2000 W 60, Y43, @ Ws. 2d
., NWw2d

8 The Town argues that Hanlon did raise equal protection
argunents in the certiorari proceedings. Because this argunent
appears to address issue preclusion, rather than claim
preclusion, we decline to address it here.
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contends because Hanlon failed to join these actions, the
doctrine of <claim preclusion bars Hanlon's claim presently
before the federal courts.

20 Cdaim preclusion "is designed to draw a |ine between
the nmeritorious claim on the one hand and the vexatious,
repetitious and needless claim on the other hand." Nor t hern

States Power, 189 Ws. 2d at 550 (quoting Purter v. Heckler, 771

F.2d 682, 689-90 (3rd Cr. 1985)). Key objectives of the
doctrine of claimpreclusion are to pronote judicial econony and
to "conserve the resources the parties would expend in repeated
and needless litigation of issues that were, or that mght have

been resolved in a single prior action.”™ Stuart v. Stuart, 140

Ws. 2d 455, 461, 410 NwW2d 632 (C. App. 1987), aff'd by, 143
Ws. 2d 347, 352, 421 N.W2d 505 (1988) (In Stuart, this court

expressly adopted the reasoning of the <court of appeals
regarding the legal principles underlying claim preclusion.

Stuart, 140 Ws. 2d at 460-64). W conclude that the principles

underlying the doctrine of claim preclusion cannot be achieved
by joining a 8 1983 claim with a certiorari proceedi ng brought
pursuant to Ws. Stat. ch. 68. Therefore, failing to join these
cl ai ns does not bar Hanlon's present cause of action.

21 Wsconsin Stat. ch. 68 certiorari is a limted form of
review, while a claimunder 8 1983 exists as a "uniquely federal
remedy” that "is to be accorded a sweep as broad as its

| anguage. " Fel der v. Casey, 487 U.S. 131, 139 (1988) (quoting

Mtchumv. Foster, 407 U S. 225, 239 (1972) and United States v.

Price, 383 U S. 787 (1966)).
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122 Certiorari pr oceedi ngs are distinct from civil
actions, which are filed to resolve a controversy between the

parties. Merkel v. Village of Germantown, 218 Ws. 2d 572, 580,

581 N.W2d 552 (Ct. App. 1998), review denied, 220 Ws. 2d 367,

585 N.W2d 159 (1998). Addi tional fact finding by the circuit

court is not permtted by Ws. Stat. 8 68.13. See State ex rel.

Henker v. Huggett, 114 Ws. 2d 320, 323, 338 NW2d 335 (C.

App. 1983) (holding that the circuit court may not conduct a

factual inquiry on statutory certiorari unless the statute
authorizes the court to take evidence). The court's scope of
review is limted to the record produced in the proceeding

below. Ws. Stat. § 68.13.
123 If the scope of review on certiorari is not enlarged
by statute, +then the traditional standards of common-I|aw

certiorari review apply:

(1) Whether the board kept within its jurisdiction;
(2) whether it acted according to law, (3) whether its
action was arbitrary, oppressive or unreasonable and
represented its wll and not its judgnent; and (4)
whet her the evidence was such that it m ght reasonably
make the order or determ nation in question.

State ex rel. Ruthenberg v. Annuity & Pension Bd., 89 Ws. 2d

463, 472, 474, 278 N.W2d 835 (1979).
24 d ains brought under 8§ 1983 involve the presentation
of evidence and the finding of facts. In a 8§ 1983 action,

plaintiff has a right to demand a jury trial. Mansfiel d wv.

Chicago Park Dist. Goup Plan, 946 F. Supp. 586, 595 (N.D. III

1996) . Hanl on demanded a jury trial in his conplaint to the

federal district court. Wsconsin Stat. ch. 68 certiorari and a

10
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§ 1983 action do not fit together wthin the fundanenta
structure of bringing one judicial action. The objectives of
claimpreclusion, therefore, cannot be attai ned.

25 In addition, under W s. St at. 8§ 68.13(1), an
i ndi vidual has 30 days after receiving a final determ nation
froma municipality in which to seek certiorari review  However
a six-year statute of Ilimtation governs § 1983 clains.

Henberger v. Bitzer, 216 Ws. 2d 509, 519, 574 N W2d 656

(1998). If claim preclusion barred Hanlon's § 1983 claim for
noney danmages, then the 30-day limtation period for ch. 68
certiorari would apply. Such a result would underm ne the

policies supporting the 8 1983 cause of action.

126 Requiring Hanlon to join his 8§ 1983 claim for noney
damages when he filed his Ws. Stat. ch. 68 review would unduly
conplicate the procedure established by the legislature to
provi de for an orderly revi ew of a muni ci pality's
det erm nati ons. I n addi ti on, j oi nder of cl ai ns and
counterclains is permssive, not mandatory, in Wsconsin. W s.
Stat. § 803.02.

127 We conclude, therefore, that although Hanlon could
have joined his 8§ 1983 claimwth his ch. 68 certiorari review,
he was not required to do so. Failure to join these actions
does not preclude himfrombringing his 8 1983 claim

By the Court.—uestion answered and cause remanded to the
United States Court of Appeals for the Seventh GCrcuit for

further proceedi ngs consistent wth this opinion.

11
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